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Message From The Director 

Many of you have probably read about the growth in abusive schemes that began 
two decades ago with what we now call “tax shelters”. While the IRS was suc-
cessful in addressing those initial schemes, we are now experiencing a new gen-
eration of individuals promoting opportunities to avoid taxes through structured 
transactions that “sound too good to be true” and often are.  
 
Unfortunately, Indian tribal governments are not immune from these promoters. 
In fact, tribal governments have recently helped the IRS identify several promot-
ers that are attempting to use tribal sovereignty and some of the special tax 
benefits that tribes enjoy, to enrich a select group of individuals they represent. 
These promoters may offer the tribe a limited benefit that is marketed as being 
at no cost or risk to the tribe.  In some cases the promoters of these schemes 
may be invisible to tribal leadership, since they hide behind shell corporations 
and/or attempt to conduct transactions directly with tribal employees. 
 
The simple fact is that these schemes do bring risk to the tribe. Even where 
there may be no direct financial risk, the risk to the tribe’s reputation is signifi-
cant and the risk to any tribal employee who becomes involved in such a scheme 
can be substantial.  
 
The office of Indian Tribal Governments has initiated a program to work with 
tribes to address this area and ensure that these abusive schemes do not gain a 
foothold in Indian Country. Our Abuse Detection and Prevention Team 
(ADAPT) is already developing actions to identify abusive schemes being pro-
moted to tribes, and is working with tribes to address them. Our goal is to pro-
tect the interests of all governments through mutual actions that will eliminate 
these schemes. Our web site will contain information on identified schemes, as 
well as a method to report any concerns to the ADAPT group. We look for-
ward to partnering with tribes and other interested parties in this effort.  
                                                                      
                                                                      
                                                                     Christie Jacobs       
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Tip Reporting Agreements – Minimizing Financial Risk 

 
 
 
Many tribes have enterprises that employ individuals who receive tip income. These tribal enterprises range 
from food service establishments to some of the largest casinos in the world. Handling large sums of cash 
presents many risks, and tribes go to great lengths to minimize any risk of loss. 
 
Unfortunately some tribes have not taken steps to minimize risk that can be present from unreported tip 
income. Employees who do not fully report their tips to their employer can create a future tax liability for 
both themselves and their employer. If unreported tip income is discovered as a result of an IRS examina-
tion, both the employee and employer could face significant assessments of tax, penalties, and interest. 
These assessments can be particularly troublesome for the employer, who generally has not anticipated the 
liability. 
 
In order to reduce the potential for unreported tip income, the IRS has developed a Tip Compliance Pro-
gram. This program combines employee education with a written agreement that calculates tip rates by oc-
cupations and work shifts. Employees are openly encouraged to participate in the program. As part of the 
agreement, the IRS guarantees that it will not examine tip income reporting by those employees as long as 
they report tips at or above the established rates. Two variations of these agreements are available – the 
Tip Rate Determination Agreement (TRDA), and the Gaming Industry Tip Compliance Agreement 
(GITCA). Interested employers have their choice between the two. 
 
The elimination of risk was realized by one tribal casino that had entered into an agreement. The amount of 
tip income being reported by their employees rose by over 400% subsequent to the agreement. By entering 
into the agreement, the casino eliminated a potential unforeseen liability of $1.5 million dollars per year. 
While they paid FICA tax on the additional tips being reported, that liability could be predicted and 
planned. This enabled them to adequately forecast their revenues and expenses, with a significant reduction 
to future risk of further tax assessments. Similar benefits exist for employees. One benefit is that they will 
not be examined on tip income. They also receive a full and accurate reporting of their income, which can 
be a benefit for programs that are based on income levels. This includes pensions, 401(k) plans, and loans. 
 
If your tribe has employees who report tips, and you have not joined our Tip Compliance Program, we en-
courage you to contact your Indian Tribal Governments Specialist. 
 

 
???Questions??? 

 

Contact your ITG Specialist, or our toll-free call site at 877-829-5500 



 3 

 

Update on the Development of an  
IRS/Tribal Consultation Policy 

 
We continue to move forward in the process to develop an IRS/Tribal Consultation Policy, having com-
pleted 12 regional listening meetings with tribal representatives during 2003. A summary of the input re-
ceived at those meetings was posted to the ITG web site at www.irs.gov/tribes in January, with a link to 
submit any further comments. Once the period for submitting further input has passed, we will undertake 
an initial draft that will be further shared for comment. It is our hope to have a final draft policy for review 
by late 2004. 
 
We welcome your input, so that we can create the best possible policy. Visit our web site at www.irs.gov/
tribes to review the input to date and offer us your thoughts before April 30th. 
 
 
 
 

Tribal Enterprise Structure Issues 
 

We have recently encountered several situations where tribes have formed business structures that may 
unnecessarily subject their earnings to federal income tax. While federally recognized Indian tribes are not 
subject to federal income tax, if they form a state-chartered corporation that is not specifically exempted 
from income tax under the Internal Revenue Code (such as IRC 501(c)(3) entities), the entity must file a 
Form 1120 and pay federal income tax on any net earnings.  
 
In addition, we have encountered situations where tribes have formed subchapter S corporations, where 
the tribe is a shareholder. While the Service may acknowledge this status and process the resultant Form 
1120-S that is filed, the simple fact is that tribes cannot be shareholders in subchapter S corporations. Once 
these situations are discovered, the entity must be converted to a C corporation, and the resultant Form 
1120 will subject the tribe to federal income tax on any net earnings. 
 
If you have either of these situations present within your tribal enterprises, and you wish to restructure 
them to mitigate the potential tax problem, you should contact your ITG Specialist so that we can take 
prompt action to effect corrections and limit any potential interest and penalties. In addition, the sooner 
that a problem is identified, the sooner that you can change the structure of the entity to avoid the future 
federal tax consequences. 
 

Tribal Employment Tax Guide Now Available 
 

Publication 4268, our on-line Employment Tax Guide for Tribal Governments, 
 is now available at our web site at www.irs.gov/tribes.  

http://www.irs.gov/tribes
http://www.irs.gov/tribes
http://www.irs.gov/tribes
http://www.irs.gov/tribes
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Taxable Fringe Benefits: Accountable vs. Nonaccountable plans 
 
Stipends: A stipend is defined as a fixed sum of money paid periodically for services or to defray expenses. 
The fact that remuneration is termed a “fee” or “stipend” rather than salary or wages is immaterial. Wages 
are generally subject to employment taxes and should be reported on Form W-2. 
 
IRS Publication 15, Circular E, Employer’s Tax Guide, defines employee business expense reimbursements. 
A reimbursement or allowance arrangement is a system by which you substantiate and pay the advances, 
reimbursements, and charges for your employees’ business expenses. How you report a reimbursement or 
allowance amount depends on whether you have an accountable or a nonaccountable plan. If a single 
payment includes both wages and an expense reimbursement, you must specify the amount of the reim-
bursement. 
 
These rules apply to all ordinary and necessary employee business expenses that would otherwise qualify 
for a deduction by the employee. 
 
Accountable plan: To be an accountable plan, your reimbursement or allowance arrangement must re-
quire your employees to meet all three of the following rules. 
 
1) They must have paid or incurred deductible expenses while performing services as your employees. 
 
2) They must adequately account to you for these expenses within a reasonable period of time. 
 
3) They must return any amounts in excess of expenses within a reasonable period of time. 
 
Amounts paid under an accountable plan are not wages and are not subject to income tax withholding and 
payment of social security, Medicare and Federal unemployment (FUTA) taxes. (Reminder: Announcement 
2001-16 indicates which Indian tribes are not subject to FUTA taxes.) 
 
If the expenses covered by this arrangement are not substantiated or amounts in excess of expenses are 
not returned within a reasonable period of time, the amount is treated as paid under a nonaccountable 
plan. This amount is subject to income tax withholding and payment of social security, Medicare, and FUTA 
taxes for the first payroll period following the end of the reasonable period. 
 
A reasonable period of time depends on the facts and circumstances. Generally, it is considered reasonable 
if your employees receive the advance within 30 days of the time they incur the expense, adequately ac-
count for the expenses within 60 days after the expenses were paid or incurred, and they return any 
amounts in excess of expenses within 120 days after the expense was paid or incurred. Also, it is consid-
ered reasonable if you give your employees a periodic statement (at least quarterly) that asks them to ei-
ther return or adequately account for outstanding amounts and they do so within 120 days. 
 
Nonaccountable plan: Payments to your employee for travel and other necessary expenses of your busi-
ness under a nonaccountable plan are wages and are treated as supplemental wages and subject to income 
tax withholding and payment of social security, Medicare, and FUTA taxes. Your payments are treated as 
paid under a nonaccountable plan if: 
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1) Your employee is not required to or does not substantiate timely those expenses to you with receipts 
or other documentation or 
 
2) You advance an amount to your employee for business expenses and your employee is not required to 
or does not return timely any amount he or she does not use for business expenses. 
 
See section 7 of Publication 15 for more information on supplemental wages. 
 
Per diem or other fixed allowance: You may reimburse your employees by travel days, or miles, or 
some other fixed allowance. In these cases, your employee is considered to have accounted to you if the 
payments do not exceed rates established by the Federal Government. The 2004 standard mileage rate 
for auto expenses is 37.5 cents per mile. The government per diem rates for meals and lodging in the con-
tinental United States are listed in Publication 1542, Per Diem Rates. Other than the amount of these ex-
penses, your employees’ business expenses must be substantiated (for example, the business purpose of 
the travel or the number of business miles driven). 
 
If the per diem or allowance paid exceeds the amounts specified, you must report the excess amount as 
wages. This excess amount is subject to income tax withholding and payment of social security and Medi-
care taxes. Show the amount equal to the specified amount (i.e., the nontaxable portion) in box 12 of the 
Form W-2, using code L. 
 
IRS Publication 15-B, Employer’s Tax Guide to Fringe Benefits, discusses “Are Fringe Benefits Taxable?” If 
the recipient of a taxable fringe benefit is your employee, the benefit is subject to employment taxes and 
must be reported on Form W-2, Wage and Tax Statement. However, you can use special rules to with-
hold, deposit, and report the employment taxes. Refer to section 4 of Publication 15-B, Rules for With-
holding. 

Withholding on Distributions of Indian Gaming Profits to 
Tribal Members 

 
Recently a potential problem was discovered at a Volunteer Income Tax Preparation site located on a  
reservation.  The site was preparing a return for an 18 year old who was still a student, and who was being  
supported by his parents who claimed him as a dependent on their tax return.  He had received a  
significant taxable per capita payment. The withholding on the per capita payment was not sufficient to 
cover the tax liability, so a large balance due resulted on the student’s federal income tax return.   
 
The tables for withholding on per capita distributions of gaming profits are based on the assumption that 
individuals that can claim their own dependency exemption. These tables are found in Publication 15-A 
(Employer’s Supplemental Tax Guide).  In the student situation, the 18 year old could not claim himself  
because his parents will be claiming him on their return.  The result of this is that the student had a higher 
tax liability and probably had very few ways to pay this tax liability.   
 
A solution to this problem is to have the tribe withhold more from the gaming profits distribution to a  
minor that is still a dependent of their parents.  This would create a situation where the student would 
have withholding that would more accurately reflect their actual tax liability for the year.  Another solution 
for the minor tribal member would be to make estimated tax payments during the year of the large  
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distribution.  When a taxpayer receives monies that do not have sufficient withholding, they can make es-
timate payments to cover the shortfall.  Estimated payments are made using the form 1040 ES which can 
be acquired from our web site at www.irs.gov or any IRS Customer Service location. 
 
If you have more questions about this type of situation, contact your Indian Tribal Government Specialist 
in your area. 

Coin-Operated Devices Are Not Subject to 
Excise Wagering Tax 

 
Congress imposed a federal excise tax on wagering in the 1950’s. Subsequent rulings identified games that 
were subject to the tax. Lotteries and pull tabs were two main categories of games historically determined 
to be subject to excise tax, however, Congress provided an exclusion for state-run lotteries and “live 
games” such as bingo. Under recent Supreme Court interpretation, tribal governments are not treated like 
states for purposes of the federal excise tax, although there are current efforts to enact a legislative change 
in this area. 
 
It is well established that federal excise tax applies to traditional paper pull-tabs sold in tribal casinos. The 
same holds true for imposition of the occupational tax for individuals who sell paper pull- tabs, and the oc-
cupational tax for tribal gaming establishments. This article is written, as the issue now exists, without re-
gard to any potential legislative remedy that may exclude wagering tax for tribal governments. 
 
In recent years, there has been an evolution of pull-tab games from the traditional box of paper tabs, to 
highly sophisticated mechanical and electronic gaming machines. A question can arise as to whether wagers 
attributable to pull-tab machines are also subject to the federal excise tax. Because there are no recent rul-
ings or case law on this subject, we made an analysis of all available guidance. 
 
The Internal Revenue Code contains an exemption from the federal excise tax for wagers placed in coin-
operated devices. Coin-operated devices were defined in the IRC for years beginning before July 1, 1980. 
For the purpose of determining what a coin-operated device is, the Treasury Regulations and several reve-
nue rulings have examples of exempted coin-operated devices. Coin-operated machines that displayed 
poker hands or delivered a ticket with a poker hand; crane machines, claws, diggers, or rotary merchandis-
ing type devices operated by the insertion of a coin; pinball machines; horoscope machines; and vending 
machines that dispensed state lottery tickets were all determined to be “coin-operated devices.” The law 
also defines machines operated by token or similar object as the same as a coin-operated device, making no 
distinction between coin-operated, player club card, token, or similar object. 
 
Pull- tab machines appear to fall squarely within the definition of a coin-operated device as stated in the 
Treasury Regulations. Therefore, wagers made in coin-operated devices are not subject to federal wagering 
excise taxes. 
 
In any casino or bingo hall, it is possible to have two categories of pull- tab wagers, those traditional wagers 
to which excise and occupational taxes still apply, and those excluded by reason of being coin-operated de-
vices. You may be required to file Forms 730, Monthly Tax on Wagering, and annual Forms 11-C, Occupa-
tional Tax and Registration Return for Wagering, on traditional pull-tab sales. If you have any 
questions, please contact your Indian Tribal Government Specialist. 

http://www.irs.gov
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Federal Tax Calendar for Second Quarter 2004 

 

 

NOTE:  Deposits made through EFTPS are due one day prior to the 
dates listed. 

*= Make a Payroll Deposit if you are under the semi-weekly de-
posit rule. ** = Make a  Monthly Deposit if you qualify under that 
rule. 

SUN MON TUE WED THU FRI SAT 

    1 2 3 

4 5 6 7 8 9 10 

11 12 13 14 15 16 17 

18 19 20 21 22 23 24 

25 26 27 28 29 30  

April 2004 

SUN MON TUE WED THU FRI SAT 

      1 

2 3 4 5 6 7 8 

9 10 11 12 13 14 15 

16 17 18 19 20 21 22 

23 24 25 26 27 28 29 

30 31      

May 2004 

SUN MON TUE WED THU FRI SAT 

    1 2 
* Payroll  date 3/27-
3/30 

3 

4 5 6 7 
* Payroll date 3/31-
4/2 

8 9 
*  Payroll date 4/3-4/6 

10 

11 12 
Employees  report 
tips from March 

13 14 
*  Payroll  date  4/7-
4/9 

15 
** Monthly Deposit 
for March 

16 
* Payroll date 4/10-
4/13 

17 

18 19 20 21 
* Payroll date 4/14-
4/16 

22 23 
* Payroll date 4/17-
4/20 

24 

25 26 27 28 
* Payroll date  4/21-
4/23 

29 30 
* Payroll date 4/24-
4/27 

 

April 2004 

SUN MON TUE WED THU FRI SAT 

      1 

2 3 4 5 
* Payroll date 4/28-
4/30 

6 7 
* Payroll date 5/1-5/4 

8 

9 10 
Employees report 
tips from April 

11 12 
* Payroll date 5/5-5/7 

13 14 
* Payroll date 5/8-
5/11 

15 

16 17 
** Monthly  deposit  
for April 

18 19 
* Payroll date 5/12-
5/14 

20 21 
* Payroll date 5/15-
5/18 

22 

23 24 25 26 
* Payroll date 5/19-
5/21 

27 28 
* Payroll date 5/22-
5/25 

29 

30 31      

May 2004 
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*= Make a Payroll Deposit if you are under the semi-weekly deposit rule.     
**= Make a Monthly Deposit if you qualify under that rule. 

NOTE: Deposits made through EFTPS are due one day prior to 
the dates listed 

Return Filing Dates 
By April 30th 
File Form 730 on applicable wagers accepted during March 2004. 
 
 

By June 1st  
File Form 730 for applicable wagers accepted during April 2004. 
 
 
 

By June 30th 
File Form 730 for applicable wagers accepted during May 2004.   
 
 
 
 

SUN MON TUE WED THU FRI SAT 

  1 2 3 
* Payroll date 5/26-
5/28 

4 
*  Payroll date 5/29-
6/1 

5 

6 7 8 9 
* Payroll date  6/2-
6/4 

10 
Employees report  
tips from May 

11 
* Payroll date 6/5-6/8 

12 

13 14 15 
** Monthly deposit 
for May 

16 
* Payroll date 6/9-
6/11 

17 18 
* Payroll date 6/12-
6/15 

19 

20 21 22 23 
* Payroll date 6/16-
6/18 

24 25 
* Payroll date 6/19-
6/22 

26 

27 28 29 30 
* Payroll date 6/23-
6/25 

   

June 2004 


